Maurer School of Law: Indiana University

Digital Repository @ Maurer Law
Articles by Maurer Faculty

Faculty Scholarship

Spring 2007

Judicial Review of Agency Noncompliance with Public Land
Manuals
Robert L. Fischman
Indiana University Maurer School of Law, rfischma@indiana.edu

Follow this and additional works at: https://www.repository.law.indiana.edu/facpub
Part of the Administrative Law Commons, and the Environmental Law Commons

Recommended Citation
Fischman, Robert L., "Judicial Review of Agency Noncompliance with Public Land Manuals" (2007).
Articles by Maurer Faculty. 2093.
https://www.repository.law.indiana.edu/facpub/2093

This Article is brought to you for free and open access by
the Faculty Scholarship at Digital Repository @ Maurer
Law. It has been accepted for inclusion in Articles by
Maurer Faculty by an authorized administrator of Digital
Repository @ Maurer Law. For more information, please
contact rvaughan@indiana.edu.

ody o

3ook," dates back to 1905.1
years have seen the contro\

-st emplo)
order to
-ding on priva
Ldevelopment
)n: having gon
comment Droc

10
0on

ncrease. First, more
iow go through not]

Co

romot

role shc)uid such polic ies
rof a 4encv nor I-

not go through infor
because they fall undei
erty" exception ofAP!

r
ropne
)hal

ion and affirmatively r
ial rulemaking for cert;
e vast majority of resot
ot

)f

a controvers
National Pa
ment Polici
media atten

-iOtlce-an
i for anot
provisior

(FWS) promulgat
sions with novel d
judicial enforceab
2006 the D.C. Cii
determination thi
Policies" Drovisior

0

tifi-

'alses SOi
role of i

cou,

or

i of

fo u

o statute co

0on
of

develop and malnta
EMd at 594. In cons:

Cot

manual or policy p rovisio

look at bot

iouh

resource managem(
opinion purported
issues: the effects of

rouFh
tour tacto
Di

c or
aot

ie manual provlslOr
Lajority of courts th

shot

pro(
,on(

0E

policy cas,
courts cor
to bind a

ion closel find age

long

-B

(D.C.Cl

an extended ana
ase involved pole did not proml
-comment prod(
outcome is not

Parl
not

Col

sor to the For

lion s
coul

ion of

content o

n contrast to leglsla
-reate new rights or
APA does not requi
-omment procedurc
-either does it prohl

aot bindi
word fro

34 E2

compliance with its nI
Public land manuals

For

coming more commor
.e D.C. Circuit held tha
NPS "4Mj ement Policies" manua

content o

1--I-ven i short o

infi

553 proc

rough

ions

For
exc

under P

rless so
o the pol
common specil clrc
gation under the not
-and-comm(
procedure.A rule of
,mb for predi
ing the outcome ofc
notice-and-commeir

,sis that
rocedure cor

rovlsons are not

rO

tor look
00ished
a
proln
infoi
polkc
to tlh

n confoi

-,ion
and proc
for lerislativ

WO
rOll

one that would, according to the D.C.
Circuit, have a binding effect on privat
parties or on the agency.Thus, the stan.
dard for whether a rule binds an agenc
returns, via inquiry into whether it is

01Or

dons through informal r)rocedures. For instance,, For
nanual provisions invohial public interest or cori
-hrou~h notice-and-con

C.E

-on is not the sut

controversy.The
circular
logic to,
01oY

Wilderness Society v. Norton noted the
mportance not simply of employing the
-otice-and-comment process but also of
.)ublishing a final version in the Federal
egister and codification in the Code of
Federal Regulations.The court regarded
-he failure to codifv the Dolicv in the
C.E

ion focused on the reservatio
appointees to v
of the cases did
cials invoke a v
The FWS i anual co

t of
:on(

tory for
ife
doyees to ftollow in carrying ot
,ce's authorities, responsibilitie
0itles"
010 FSM 1.4(B)(emp

be word
bound
by the
eiould
of the
"will"
(orpol

d).Therefore, absent any conti
Zations in specific provisions, tf
icy intent factor should lead a (CO
nd the manual policy provisior

),rather than unambiguot
or

tor

to
Lior

OlIcV, no

;ot
policy,to
Ei
:lurea ougrht
)roc

ion

rovisll

lan

ofc,

nt to
to allo

Co

OVIHg sectlo

-exchange foi

ifferent conclusions, as courts do
kn interpretin these words
0
in

to

nent of
d to, an
-forceor

0mrox

loes not, cre.,

ible] right or
procedural.""'

0on
of

-offrefl
for
C.E

FWS pror
ith prefatot

pol
Fe

tiffe

actions. Different co
formulations of this

=rine whether an agency is bou
i manual provision, might fairly ar

omment pro

offi-

rocedures to

ion to

Unfortunat
appears to col y,the D.C. Circuit
ise two different issl
here: promulp ion procedure and t
standard for ill [uding a rule in the
C.ER.The fir issue is the effect of

0pl

01

e, courts

to its wol

penalty or course oft conduct;
right, privilege, authority, or in
Fnit
or imposes an obligation relew Lto ai
open-ended class of the public C.El
§1.1l.The procedures under w
policy should bind an agency st ould not
turn on a codification standard
hinges on the policy's effect or

neans to clrci
ion through
ipt to hold tt
TnfortunateIN

Zomnon dilsclaimer ot jUdcla
merit in executive orders. Its u
manual promulgations, howev
The disclaimer does not abrog
mandatory language of the F-V
Lhat binds agency officials to n
policies.I
to deal or
Ot

outside enforcement of
-nanual to the FWS.The

ovlslO

agency's susceptibility to J1
to

iUonco

of its decisions. It does not
U

to t

)loeestopol
:ond tactor u d by courts to
e the binding ffect of policie
,r the manual )rovisions empl,
advisory and )olicy-oriented
In order to b
te Dolicv shot

)eneral statements Ot policy or rules Ot
agency organization, procedure or prac
tice." WRadio Serv. v.Espy, 79 EMd 896,
901 (9th Cir. 1996).A substantive rule1

hrough
overrid

tory un

specltically waived or modlfted by the
Secretary, the Assistant Secretary for Fill
andWildlife and Parks, or the Director
In 2000, the D.C. Circuit found that
statement sufficient to constitute requi.
site intent to bind the Park Service, D6
v. Latschar,202 EMd 359,366 (D.C. Cir.
2000), but then reached the opposite
conclusion in Wilderness Society.The
2000 decision focused on the "mandatory" aspect of the provision, while the

0torv rights

From thos
policies tt

acco

ecutive or(
.ot part of

The tourtn tactor
policy emanates dir(

om le0slatloo

omponent of their decisio

to force an agency to

found no
comply w

for codification relates to

osition or interpretatio

policy confers a right, privileg,
ity,immunity, or obligation on
parties. Most manual provisior
appropriatedy excluded from t

ot mentor
ans or

a higher I
rom a not

& Rowley t. Babbi 986 E!
594 (S.D. Fla. 199-Y
,mificance to thea

to

an offic

on not to

standard of -behavior f or
hat determlination shou
earing on whether the
roperly promulgated to'

CO

o ento

e to the FWS ma
0tion
or existin r

icot

connecto

10I

ovislo

are not t
basis for
-and-cotl
WPA proc

ommentro

tor not
Dolicie,

IlowedI top aency

Ot

rough
i s obliged to f olom
everses itself emplo 3
irocess.This is the ui

rovisiol is Wl lthOi
ions. Col
Circuit's reas(Sonin
worthwhile tto m
effort to pror
is some assur
something tlh

ions. It co

to
ies.

ions, then courts shou
Chevron deference to

Cot

ratio

worc

that it couldt revoke a rule undter

couri

vould employ to review refusal to

the s, ie low standard of review that a

Cot

no

focus on the p
the provision i
absence of not
merit of being

Igate in the first place.The Court

ific

man initial decision to forego
Igating a rule. An agency does not
very high hurdle to j*ustify failure
nulgate (or,interpret) a rule--in
ch a decision is close to non-

to pin do

ernlng ltSelt with proced
-qrness
Society opinion goe
romulgation to ask whet

hat the payoffw
successors
0ds ab

omment process. It also helps resot
lO
s resist powertul 1oc
indil interests that confli
tio agency objectives.

iet.org/admn

3Gectlo

on O

officials may fir

Le the drawn-ot
te policy only if

VO

outcome is codified in the C.E .Ala
this is a back-door invitation to recon
sider the substantive nature of the Dol

and
prog

offi cials to wall
ding to j*ustj
to the D.C.

ver or tornr
loreover, i1 entives for agency offi;ought to I e only part of the calculu,
what is good administra,rconsideration is the
.not.
for
izen involvement. One
eople to contribute less
to policymnaking when
smerely discretionary for

Alng whether a policy or
binds an agency ought to
rocedure through which

foun, Lhat revocation of a rule is differ-

to pro

C.E
tablish
parti,

e-fforts by, top agency officials to ga
Zontrol o-Ver their bureaucratic cha
ffhrough itnternal directives." 434 El
he facts, the court's concl
dentlv wrong: the NPS

oreov

0roE

2ire

tess Society/concluded that
le Park Service to follow
igement policies would "

uifc:

0o

cot

rivate

rouFh
tor is ho

.For not

wuthor

INE C

ol

to Section

